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   I N THE COURT OF APPEALS

MARI LYN SUE ROBERTS a nd J OYCE L. ) BLOUNT CI RCUI T
WI SDOM,                          ) C. A.  NO.  03A01- 9607- CV- 00243
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  W.  DALE YOUNG
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
BLOUNT MEMORI AL HOSPI TAL        ) AFFI RMED I N PART,  REVERSED
                                )   I N PART AND REMANDED
          De f e nda nt - Appe l l e e     )

J .  MI KEL DI XON,  Knoxvi l l e ,  f or  Appe l l a nt s .

CARL P.  Mc DONALD a nd ARTHUR B.  GODDARD,  Ma r yvi l l e ,  f or  Appe l l e e .

O P I  N I  O N

Mc Mur r a y,  J .

Thi s  i s  a n a ppe a l  f r om t he  j udgme nt  of  t he  t r i a l  c our t

s us t a i ni ng mot i ons  f or  s umma r y j udgme nt  f i l e d on be ha l f  of  t he
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Bl ount  Me mor i a l  Hos pi t a l  ( de f e nda nt ) .   I n  t he i r  c ompl a i nt ,  t he

pl a i nt i f f s  c ha r ge d t ha t  a  ma l e  nur s e ,  J ody Ma ddr y,  s e xua l l y

a s s a ul t e d t he m whi l e  t he y we r e  pa t i e nt s  i n  t he  de f e nda nt  hos pi t a l

a nd s e e k da ma ge s  on a  t he or y of  vi c a r i ous  l i a bi l i t y . 1  The y f ur t he r

a s s e r t  t ha t  t he  hos pi t a l  wa s  gui l t y  of  i nde pe nde nt  ne gl i ge nc e  i n

f a i l i ng t o  a de qua t e l y i nve s t i ga t e  Ma ddr y ' s  ba c kgr ound be f or e  hi s

e mpl oyme nt  by t he  de f e nda nt ;  f a i l ur e  t o  r e por t  t he  i nc i de nt  a s

r e qui r e d by l a w,  me di c a l  ma l pr a c t i c e  a nd f a i l ur e  t o  f ol l ow t he i r

own i nt e r na l  pol i c i e s .   The  pl a i n t i f f s  a l l e ge d f ur t he r  t ha t  t he

de f e nda nt  ha d vi ol a t e d t he i r  c i vi l  r i ght s .

The  de f e nda nt  f i l e d a  mot i on f or  s umma r y j udgme nt .   The

s umma r y j udgme nt  wa s  s us t a i ne d a s  t o  a l l  t he or i e s  of  r e c ove r y

e xc e pt  t he  c l a i m f or  vi ol a t i on of  c i vi l  r i ght s .   The  pl a i nt i f f s

t ook a  vol unt a r y non- s ui t  a s  t o  t he  c i vi l  r i ght s  a c t i on.

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n  pa r t  a nd r e ve r s e

i n pa r t .

The  pl a i nt i f f s  s t a t e  t he  i s s ue  f or  r e vi e w a s  f ol l ows :

1. Di d t he  t r i a l  c our t  e r r  i n  gr a nt i ng t he  hos pi t a l ' s
mot i on f or  s umma r y j udgme nt ,  di s mi s s i ng t he  pl a i nt -
i f f s '  c l a i ms  on t he  gr ounds  t ha t  t he r e  we r e  no
di s put e d i s s ue s  of  ma t e r i a l  f a c t ?
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2. Di d t he  t r i a l  c our t  e r r  i n  r e f us i ng  t o  c ompe l
di s c ove r y by t he  hos pi t a l  of  i t s  r e l a t i ons hi p t o
ot he r  me di c a l  s e r vi c e  c ompa ni e s  a nd c or por a t i ons ?

3. Di d t he  t r i a l  c our t  e r r  i n  i mpos i ng di s c ove r y
s a nc t i ons  a ga i ns t  t he  pl a i nt i f f s  f or  de c l i ni ng
c e r t a i n r e que s t s  f or  a dmi s s i ons  r e l a t e d t o  t he
gove r nme nt a l  e nt i t y  s t a t us  of  t he  hos pi t a l ?

4. Di d t he  t r i a l  c our t  e r r  i n  r e f us i ng t o r e l i e ve  t he
pl a i nt i f f s  of  t he  c our t  c os t s  be l ow a s  i ndi ge nt  or
poor  pe r s ons ?

GOVERNMENTAL I MMUNI TY

We  wi l l  f i r s t  a ddr e s s  t he  que s t i on of  whe t he r  t he  de f e nda nt

hos pi t a l  i s  a  gove r nme nt a l  e nt i t y  a s  de f i ne d i n  t he  Gove r nme nt a l

Tor t  Li a bi l i t y  Ac t  a nd e nt i t l e d t o t he  pr ot e c t i on of  t he  a c t .   The

hos pi t a l  i s  a  f a c i l i t y  a ppa r e nt l y  whol l y owne d a nd ope r a t e d by

Bl ount  Count y i n  pa r t i c i pa t i on wi t h t he  Ci t y of  Al c oa  a nd t he  Ci t y

of  Ma r yvi l l e .   I t  ca n be  s t a t e d t ha t  Bl ount  Count y ,  Al c oa  a nd

Ma r yvi l l e  a r e  gove r nme nt a l  e nt i t i e s  wi t hout  f ur t he r  di s c us s i on.   As

t o t he  hos pi t a l ,  t he  a ppe l l a nt s  c l a i m t ha t  s i nc e  t he  hos pi t a l  i s

s e l f - s uppor t i ng a nd a  pr of i t  ma ki ng ope r a t i on,  i t  f a l l s  out s i de  t he

Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .   We  f i nd no me r i t  wha t e ve r  i n  t hi s

c ont e nt i on.   The  l ong- s t a ndi ng di s t i nc t i on be t we e n gove r nme nt a l  a nd

pr opr i e t a r y a c t i ons  wa s  a bol i s he d by e xpr e s s  pr ovi s i ons  of  t he

Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .   The  Te nne s s e e  Gove r nme nt a l  Tor t

Li a bi l i t y Ac t  i s  i n  de r oga t i on of  t he  c ommon l a w a nd t he r e f or e  mus t

be  s t r i c t l y  c ons t r ue d.  Aus t i n  v .  Count y of  She l by,  640 S. W. 2d 852

( Te nn.  App.  1982) ;  Loc kha r t  e x r e l .  Loc kha r t  v .  J a c ks on Ma di s on

Count y,  793 S. W. 2d 943,  ( Te nn.  App.  1990) .   We  f i nd not hi ng i n  t he
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Gove r nme nt a l  Tor t  Li a bi l i t y Ac t  nor  a ny ot he r  a ut hor i t y  t o  s uppor t

t he  pos i t i on a dva nc e d by t he  pl a i nt i f f .   Wi t hout  que s t i on,  t he

hos pi t a l  i s  a  gove r nme nt a l  e nt i t y .   Our  f i ndi ng on t hi s  i s s ue  i s

di s pos i t i ve  of  a ny i s s ue  of  vi c a r i ous  l i a bi l i t y on t he  pa r t  of  t he

hos pi t a l  unde r  t he  undi s put e d f a c t s  of  t hi s  c a s e .   Se xua l  a s s a ul t

i s  a n i nt e nt i ona l  a c t .   I t  i s  now we l l - s e t t l e d t ha t  t he  Gove r nme n-

t a l  Tor t  Li a bi l i t y Ac t  ha s  no a ppl i c a t i on t o i nt e nt i ona l  t or t s .

The  a c t  i s  qui t e  e xpl i c i t  i n t ha t  i t  c ove r s  i nj ur i e s  c a us e d by a

" ne gl i ge nt  a c t  or  omi s s i on, "  a nd i s  i nt e nde d t o  e xc l ude  i nt e nt i ona l

t or t s .  Se e  J e nki ns  v .  Loudon Count y ,  736 S. W. 2d 603 ( Te nn.  1987) . 2

( Empha s i s  our s ) .  

Ha vi ng de t e r mi ne d t he  s t a t us  of  t he  de f e nda nt  a s  a  gove r nme n-

t a l  e nt i t y we  wi l l  di s c us s  t he  pl a i nt i f f s '  i s s ue s  r e l a t i ng t o

di s c ove r y a nd t he  pr opr i e t y of  t he  a c t i on of  t he  t r i a l  j udge  i n

i mpos i ng di s c ove r y s a nc t i ons  a ga i ns t  t he  pl a i nt i f f s  f or  f a i l ur e  t o

a dmi t  t ha t  t he  hos pi t a l  wa s  a  gove r nme nt a l  e nt i t y .   The  de f e nda nt

pur s ua nt  t o  Rul e  36. 01,  Te nne s s e e  Rul e s  of  Ci vi l  Pr oc e dur e  s e r ve d

r e que s t s  f or  a dmi s s i on upon t he  pl a i nt i f f ,  a s ki ng a mong ot he r

t hi ngs ,  t ha t  t he  pl a i nt i f f s  a dmi t  t ha t  t he  de f e nda nt  wa s  a

gove r nme nt a l  e nt i t y  a s  de f i ne d i n  t he  Gove r nme nt a l  Tor t  Li a bi l i t y

Ac t .   To t hi s  r e que s t ,  t he  pl a i nt i f f s  s i mpl y s t a t e d t ha t  " pl a i nt i f f

c a nnot  a dmi t  t ha t  t he  hos pi t a l  i s  a  gove r nme nt a l  e nt i t y  a nd de ma nds
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s t r i c t  pr oof  t he r e on. "  ( Empha s i s  our s ) .   As  a  c ons e que nc e  of  t he

pl a i nt i f f s '  f a i l ur e  t o a dmi t  t he  s t a t us  of  t he  de f e nda nt ,  t he

de f e nda nt  wa s  r e qui r e d t o  pr ove  t he  f a c t  s ought  by t he  r e que s t  f or

a dmi s s i on.

Rul e  36. 01,  T. R. C. P.  pr ovi de s  i n  pe r t i ne nt  pa r t  a s  f ol l ows :

36. 01 Re que s t  f or  Admi s s i on.  A pa r t y ma y s e r ve  upon
a ny ot he r  pa r t y  a  wr i t t e n r e que s t  f or  t he  a dmi s s i on,  f or
pur pos e s  of  t he  pe ndi ng a c t i on onl y,  of  t he  t r ut h of  a ny
ma t t e r s  wi t hi n t he  s c ope  of  Rul e  26. 02 . . .  .

. . .  The  a ns we r  s ha l l  s pe c i f i c a l l y  de ny t he  ma t t e r  or  s e t
f or t h  i n  de t a i l  t he  r e a s ons  why t he  a ns we r i ng pa r t y
c a nnot  t r u t hf ul l y  a dmi t  or  de ny t he  ma t t e r .  A de ni a l
s ha l l  f a i r l y  me e t  t he  s ubs t a nc e  of  t he  r e que s t e d a dmi s -
s i on,  a nd whe n good f a i t h  r e qui r e s  t ha t  a  pa r t y  qua l i f y
a n a ns we r  or  de ny onl y a  pa r t  of  t he  ma t t e r  of  whi c h a n
a dmi s s i on i s  r e que s t e d,  t he  pa r t y  s ha l l  s pe c i f y s o muc h
of  i t  a s  i s  t r ue  a nd qua l i f y  or  de ny t he  r e ma i nde r .  An
a ns we r i ng pa r t y  ma y not  gi ve  l a c k of  i nf or ma t i on or
knowl e dge  a s  a  r e a s on f or  f a i l ur e  t o  a dmi t  or  de ny unl e s s
t he  pa r t y s t a t e s  t ha t  he  or  s he  ha s  ma de  r e a s ona bl e
i nqui r y a nd t ha t  t he  i nf or ma t i on known or  r e a di l y
obt a i na bl e  by t he  pa r t y  i s  i ns uf f i c i e nt  t o  e na bl e  t he
pa r t y t o  a dmi t  or  de ny.  A pa r t y  who c ons i de r s  t ha t  a
ma t t e r  of  whi c h a n a dmi s s i on ha s  be e n r e que s t e d pr e s e nt s
a  ge nui ne  i s s ue  f or  t r i a l  ma y not ,  on t ha t  gr ound a l one ,
obj e c t  t o  t he  r e que s t ;  t he  pa r t y  ma y,  s ubj e c t  t o  t he
pr ovi s i ons  of  Rul e  37. 03,  de ny t he  ma t t e r  or  s e t  f or t h
r e a s ons  why t he  pa r t y  c a nnot  a dmi t  or  de ny i t .   ( Empha s i s
our s ) .

We  f i r s t  not e  t ha t  t he  pl a i nt i f f s '  r e s pons e  t o  t he  r e que s t  f or

a dmi s s i on doe s  not  me e t  t he  r e qui r e me nt s  of  t he  r ul e  a bove  r e c i t e d.

The  pos i t i on of  t he  pl a i n t i f f s  s e e ms  t o  be  t ha t  t he  c our t  de ni e d

t he m a n oppor t uni t y  t o  ma ke  di s c ove r y of  t he  hos pi t a l ' s  r e l a t i on-
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s hi p t o  ot he r  me di c a l  s e r vi c e  c ompa ni e s  a nd c or por a t i ons  a nd

f ur t he r  t ha t  t he y of f e r e d t o  e nt e r  i nt o a  non- agr e e d or de r  wi t h t he

hos pi t a l ' s  c ouns e l  de c l a r i ng t he  hos pi t a l  t o  be  a  gove r nme nt a l

e nt i t y.

We  f i nd  no me r i t  i n  e i t he r  of  t he  pl a i nt i f f s '  a r gume nt s .

Fi r s t l y,  i t  ma t t e r s  l i t t l e ,  i f  any,  wha t  ot he r  c or por a t i ons  or

e nt i t i e s  wi t h whi c h t he  hos pi t a l  ha s  a  r e l a t i ons hi p pr ovi de d t ha t

t he  ot he r  c or por a t i ons  or  e nt i t i e s  ha ve  no  i nvol ve me nt  i n  t he

i nc i de nt  c ompl a i ne d of  he r e .  I n  t hi s  c a s e  t he r e  i s  no a l l e ga t i on

t ha t  ot he r  e nt i t i e s  we r e  i nvol ve d i n  t he  i nc i de nt  i n  que s t i on.

Fur t he r  t he  e nt r y of  a  non- a gr e e d or de r  de c l a r i ng t he  hos pi t a l  t o

be  a  gove r nme nt a l  e nt i t y  woul d ha ve  be e n of  no a s s i s t a nc e  t o  t he

de f e nda nt  hos pi t a l .   Eve n ha d t he  or de r  be e n e nt e r e d pr ude nc e  woul d

di c t a t e  t ha t  t he  hos pi t a l  pr ove  i t s  s t a t us  i n  or de r  t o  pr ot e c t  i t s

i nt e r e s t s ,  e s pe c i a l l y  on a ppe a l .   We  a r e  of  t he  opi ni on t ha t  t he

i mpos i t i on of  s a nc t i ons  wa s  wi t hi n t he  di s c r e t i on of  t he  c our t .   On

a ppe a l ,  t he  e xe r c i s e  of  di s c r e t i on by a  t r i a l  c our t  i n  i mpos i ng

s a nc t i ons  wi l l  not  be  di s t ur be d i n  t he  a bs e nc e  of  a n a f f i r ma t i ve

s howi ng of  a bus e .  Br ooks  v.  Uni t e d Uni f or m Co. ,  682 S. W. 2d 913

( Te nn.  1984) .   We  f i nd no  a bus e  of  di s c r e t i on.   We  not e  t ha t  t he

a mount  of  t he  s a nc t i ons  i s  not  c ha l l e nge d but  onl y t he  i mpos i t i on

by t he  t r i a l  c our t  i s  que s t i one d.
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We  wi l l  ne xt  l ook t o t he  i s s ue  r e l a t i ng t o t he  f a i l ur e  of  t he

c our t  t o  or de r  di s c ove r y.   As  we  ha ve  not e d a bove ,  i t  ma t t e r s

l i t t l e ,  i f  a ny,  wha t  ot he r  c or por a t i ons  or  e nt i t i e s  wi t h whi c h t he

hos pi t a l  ha s  a  r e l a t i ons hi p pr ovi de d t ha t  t he  ot he r  c or por a t i ons  or

e nt i t i e s  ha ve  no i nvol ve me nt  i n  t he  i nc i de nt  c ompl a i ne d of  or

pos s e s s  i nf or ma t i on r e l e va nt  t o  t he  c a s e  unde r  c ons i de r a t i on.

Cl e a r l y ,  a s s umi ng a r gue ndo,  t ha t  t he  de f e nda nt  hos pi t a l  di d,  i n

f a c t ,  ha ve  bus i ne s s  r e l a t i ons hi ps  wi t h ot he r  e nt i t i e s ,  t ha t  f a c t

a l one  woul d not  s uf f i c e  t o  de s t r oy t he  i mmuni t y e nj oye d by t he

hos pi t a l  unde r  t he  Gove r nme nt a l  Tor t  Li a bi l i t y  Ac t .   Fur t he r ,  we

a r e  of  t he  opi ni on t ha t  t he  pl a i nt i f f  f a i l e d t o  de mons t r a t e  t ha t

s uc h di s c ove r y i s  wi t hi n t he  pur vi e w of  Rul e  26. 02( 1)  s i nc e  no

r e l e va nc e  t o  t he  c a s e  or  c l a i m unde r  c ons i de r a t i on ha s  be e n s hown.

I t  i s  we l l  s e t t l e d t ha t  de c i s i ons  wi t h r e ga r d t o
pr e - t r i a l  di s c ove r y ma t t e r s  r e s t  wi t hi n t he  s ound
di s c r e t i on of  t he  t r i a l  c our t .  The  de c i s i on of  t he  t r i a l
c our t  i n  di s c ove r y ma t t e r s  wi l l  not  be  r e ve r s e d on a ppe a l
unl e s s  a  c l e a r  a bus e  of  di s c r e t i on i s  de mons t r a t e d.
Pa yne  v.  Ra ms e y,  591 S. W. 2d 434,  436 ( Te nn.  1979) .

Be nt on v.  Snyde r ,  825 S. W. 2d 409 ( Te nn.  1992) .

We  f i nd no a bus e  of  di s c r e t i on,  a nd t he  t r i a l  c our t ' s  de c i s i on wi t h

r e ga r d t o  di s c ove r y i s  a f f i r me d.   We  f i nd no me r i t  i n  t he  pl a i n-

t i f f s '  i s s ue s  e nume r a t e d 2 a nd 3 a bove .

We  wi l l  ne xt  e xa mi ne  t he  pr opr i e t y of  t he  c our t ' s  a c t i on i n

gr a nt i ng s umma r y j udgme nt .   The  s t a nda r ds  gove r ni ng a n  a ppe l l a t e
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c our t ' s  r e vi e w of  a  t r i a l  c our t ' s  a c t i on on a  mot i on f or  s umma r y

j udgme nt  a r e  we l l - s e t t l e d.  Si nc e  our  i nqui r y i nvol ve s  pur e l y a

que s t i on of  l a w,  no pr e s umpt i on of  c or r e c t ne s s  a t t a c he s  t o  t he

t r i a l  c our t ' s  j udgme nt ,  a nd our  t a s k i s  c onf i ne d t o  r e vi e wi ng t he

r e c or d t o  de t e r mi ne  whe t he r  t he  r e qui r e me nt s  of  T. R. C. P.  56  ha ve

be e n me t .  Cowde n v.  Sovr a n Ba nk/ Ce nt r a l  Sout h ,  816 S. W. 2d 741,  744

( Te nn.  1991) .  T. R. C. P.  56. 03 pr ovi de s  t ha t  s umma r y j udgme nt  i s  onl y

a ppr opr i a t e  whe r e :  ( 1)  t he r e  i s  no ge nui ne  i s s ue  wi t h r e ga r d t o  t he

ma t e r i a l  f a c t s  r e l e va nt  t o  t he  c l a i m or  de f e ns e  c ont a i ne d i n  t he

mot i on,  Byr d v.  Ha l l ,  847 S. W. 2d 208,  210 ( Te nn.  1993) ;  a nd ( 2)  t he

movi ng pa r t y i s  e nt i t l e d t o a  j udgme nt  a s  ma t t e r  of  l a w on t he

undi s put e d f a c t s .  Ande r s on v.  St a nda r d Re gi s t e r  Co. ,  857 S. W. 2d

555,  559 ( Te nn.  1993) .  The  movi ng pa r t y  ha s  t he  bur de n of  pr ovi ng

t ha t  i t s  mot i on s a t i s f i e s  t he s e  r e qui r e me nt s .  Downe n v .  Al l s t a t e

I ns .  Co. ,  811 S. W. 2d 523,  524 ( Te nn.  1991) .  The  s t a nda r ds  gove r ni ng

t he  a s s e s s me nt  of  e vi de nc e  i n  t he  s umma r y j udgme nt  c ont e xt  a r e  a l s o

we l l  e s t a bl i s he d.  Cour t s  mus t  vi e w t he  e vi de nc e  i n t he  l i ght  mos t

f a vor a bl e  t o  t he  nonmovi ng pa r t y  a nd mus t  a l s o dr a w a l l  r e a s ona bl e

i nf e r e nc e s  i n  t he  nonmovi ng pa r t y ' s  f a vor .  Byr d v.  Ha l l ,  847 S. W. 2d

a t  210- 11.  Cour t s  s houl d gr a nt  a  s umma r y j udgme nt  onl y whe n bot h

t he  f a c t s  a nd t he  c onc l us i ons  t o  be  dr a wn f r om t he  f a c t s  pe r mi t  a

r e a s ona bl e  pe r s on t o  r e a c h onl y one  c onc l us i on.  Ca r ve l l  v .  Bot t oms ,

900 S. W. 2d 23 ( Te nn.  1995) .

THE ROBERTS CASE
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Unde r  t he  undi s put e d f a c t s  i n  t he  Robe r t s  c a s e ,  i t  s e e ms  c l e a r

t ha t  r e a s ona bl e  mi nds  c oul d r e a c h onl y one  c onc l us i on — no s e xua l

a s s a ul t  oc c ur r e d.   Ms .  Robe r t s ,  bot h i n  a ns we r s  t o  i nt e r r oga t or i e s

a nd i n  he r  de pos i t i on t e s t i f i e d t ha t  t he r e  wa s  onl y one  i nc i de nt

a bout  whi c h s he  c ompl a i ns .   Tha t  i nc i de nt  wa s  de s c r i be d by he r  a s

t he  i ns e r t i on of  a  r e c t a l  s uppos i t or y  f r om whi c h s he  e xpe r i e nc e d

pa i n.   For  c l a r i f i c a t i on,  we  wi l l  s e t  out  que s t i on 1 a nd t he  a ns we r

t he r e t o i n  i nt e r r oga t or i e s  pr opounde d t o  Ms .  Robe r t s .

1 . St a t e  e a c h a nd e ve r y s pe c i f i c  i t e m of  c ont a c t  or
a t t e mpt e d c ont a c t ,  phys i c a l  or  ot he r wi s e ,  upon t he
pl a i nt i f f  by J ody Ma ddr y whi c h oc c ur r e d on Ma r c h
12,  1994,  whi c h f or ms  t he  f a c t ua l  ba s i s  f or  your
a l l e ga t i on t ha t  you we r e  " s e xua l l y  a s s a ul t e d. "

ANSWER: He  wa l ke d i nt o my r oom a nd s hut  t he  door  a nd
c l os e d  t he  bl i nds .   He  s a i d I  ha ve  a  s uppos i t or y
f or  you.   I  a s ke d wha t  f or  a nd  he  s a i d t he  nur s e
s a i d t o  gi ve  i t  t o  me .   I  a s ke d f or  my f e ma l e  nur s e
a nd he  s a i d I  a m a  r e gi s t e r e d nur s e  a nd c a n gi ve
you t he  s uppos i t or y.   He  c a me  t o  t he  s i de  of  my be d
a nd pus he d me  ove r  t o  my l e f t  s i de  a nd wa s  hol di ng
my l e gs  ove r  t o  t he  l e f t  s i de .   Hi s  f i nge r  we nt  up
my r e c t um.   I  f e l t  no s uppos i t or y a nd t o  t he  be s t
of  my knowl e dge  no l ubr i c a t i on j e l l  wa s  us e d.   Al l
I  c oul d f e e l  wa s  pa i n.   I  wa s  ma ki ng s ounds  wi t h my
mout h a nd ki c ki ng my l e gs .   He  we nt  out  t he  door
a nd t he n my s i s t e r  c a me  i n  wi t h my br ot he r .

I n he r  de pos i t i on,  Ms .  Robe r t s  a f f i r me d t ha t  t he  a ns we r  gi ve n

i n t he  i nt e r r oga t or y wa s  c or r e c t .   The r e  i s  no e vi de nc e  i n  t he

r e c or d t o  s ugge s t  t ha t  t he  s uppos i t or y wa s  i na ppr opr i a t e  t r e a t me nt ,

i mpr ope r l y gi ve n c ont r a r y t o  or de r s  or  i mpr ope r l y a dmi ni s t e r e d.   We

a r e  of  t he  opi ni on t ha t  Ms .  Robe r t ' s  t e s t i mony,  a c c e pt e d a s  t r ue ,
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i s  i ns uf f i c i e nt  a s  a  ma t t e r  of  l a w t o e s t a bl i s h a  s e xua l  a s s a ul t .

We ,  t he r e f or e ,  f i nd t ha t  t he  s umma r y j udgme nt  e nt e r e d i n  f a vor  of

t he  hos pi t a l  a nd a ga i ns t  Ms .  Robe r t s  wa s  a ppr opr i a t e  i n  a l l

r e s pe c t s .

THE WI SDOM CASE

Unl i ke  t he  Robe r t s  c a s e ,  t he  Wi s dom c a s e ,  wi t hout  que s t i on ,

c ont a i ns  s uf f i c i e nt  e vi de nc e  t o  c r e a t e  a  pr i ma  f a c i e  c a s e  o f  s e xua l

a s s a ul t  by Ma ddr y whi l e  Ms .  Wi s dom wa s  a  pa t i e nt  i n  t he  de f e nda nt

hos pi t a l .   Whi l e  we  ha ve  he r e i nbe f or e  f ound t ha t  t he  hos pi t a l  ha s

no vi c a r i ous  l i a bi l i t y  f or  a n i nt e nt i ona l  t or t  s uc h a s  s e xua l

a s s a ul t ,  i t  i s  s t i l l  i nc umbe nt  upon us  t o  de t e r mi ne  whe t he r  a

s umma r y j udgme nt  wa s  wa r r a nt e d on t he  i s s ue s  of  di r e c t  ne gl i ge nc e

a t t r i but e d t o t he  hos pi t a l .

The  s umma r y j udgme nt  f i l e d on be ha l f  of  t he  hos pi t a l  s t a t e d a s

gr ounds  t he r e f or  t ha t  t he r e  i s  no ge nui ne  i s s ue  of  ma t e r i a l  f a c t

a nd t he  Hos pi t a l  i s  e nt i t l e d t o j udgme nt  a s  a  ma t t e r  of  l a w.

Quot i ng f r om t he  mot i on f or  s umma r y j udgme nt ,  t he  hos pi t a l

a s s e r t s  a s  f ol l ows :

. . .  i t  i s  t he  pos i t i on of  Hos pi t a l  t ha t  a l l e ga t i ons
a ga i ns t  i t  a r i s e  f r om i nt e nt i ona l  a nd c r i mi na l  c onduc t  of
i t s  f or me r  e mpl oye e ,  J ody Ma ddr y,  t ha t  t he  c onduc t  a s
a l l e ge d i s  be yond t he  s c ope  of  e mpl oyme nt  of  J ody Ma ddr y
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a s  a  r e gi s t e r e d nur s e  a t  Hos pi t a l ,  t ha t  t he  a c t s  c om-
pl a i ne d of  we r e  done  i nt e nt i ona l l y  by J ody Ma ddr y,  t ha t
t he r e  wa s  no bodi l y  i nj ur y r e s ul t i ng f r om t he  c l a i me d
a c t s  of  J ody Ma ddr y,  a nd t ha t  r e ga r dl e s s  of  t he  myr i a d of
a l l e ga t i ons  ( ne gl i ge nc e ,  me di c a l  ma l pr a c t i c e ,  vi c a r i ous
r e s pons i bi l i t y,  e t c . ) ,  t he  e nt i r e  unde r l yi ng c l a i m i s  f or
i nt e nt i ona l  a c t s  f or  whi c h Hos pi t a l ,  a s  a  gove r nme nt a l
e nt i t y  unde r  Te nne s s e e  Code  Annot a t e d Se c t i ons  29- 9- 20-
101,  e t  s e q. ,  i s  not  l i a bl e .

We  ha ve  he r e t of or e  a ddr e s s e d t he  i s s ue  of  vi c a r i ous  l i a bi l i t y

a nd r e s ol ve d t he  i s s ue  i n  f a vor  of  t he  hos pi t a l  c i t i ng J e nki ns  v .

Loudon Count y,  s upr a .   The  mot i on f or  s umma r y j udgme nt ,  a s  c a n be

s e e n,  goe s  onl y t o  t he  unde r l yi ng i nt e nt i ona l  a c t s  of  Ma ddr y.   The

a l l e ga t i ons  t ha t  t he  hos pi t a l  wa s  gui l t y  of  i nde pe nde nt  ne gl i ge nc e

i n f a i l i ng t o  a de qua t e l y i nve s t i ga t e  Ma ddr y ' s  ba c kgr ound be f or e  hi s

e mpl oyme nt  by t he  de f e nda nt ;  f a i l ur e  t o  r e por t  t he  i nc i de nt  a s

r e qui r e d by l a w,  me di c a l  ma l pr a c t i c e  a nd f a i l ur e  f ol l ow t he i r  own

i nt e r na l  pol i c i e s  a r e  not  a ddr e s s e d.

Fur t he r ,  wi t h r e ga r d t o t he s e  i s s ue s ,  t he  br i e f s  f i l e d on

be ha l f  of  t he  r e s pe c t i ve  pa r t i e s  do not  c i t e  us  t o e i t he r  t he

a s s e r t e d undi s put e d f a c t s  or  di s put e d f a c t s  r e l a t i ng t o  i nde pe nde nt

a l l e ga t i ons  of  ne gl i ge nc e  upon whi c h t he y r e l y i n  s uppor t  of  or  i n

oppos i t i on t o  t he  mot i on f or  s umma r y j udgme nt . 3
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I t  i s  not  i nc umbe nt  upon t hi s  Cour t  t o  s i f t  t hr ough t he  r e c or d

i n or de r  t o  f i nd pr oof  t o  s ubs t a nt i a t e  t he  pos i t i ons  of  t he

pa r t i e s .  Se e  Re dbud Coop.  Cor p.  v .  Cl a yt on,  700 S. W. 2d 551,  557

( Te nn.  App.  1985) ;  Fi r s t  Ame r i c a n Ba nk of  Na s hvi l l e  v .  Woods ,  734

S. W. 2d 622,  626 ( Te nn.  App.  1987) .   Se e  Al s o  Ma br y v.  Ma br y,  a n

unr e por t e d opi ni on of  t hi s  c our t  f i l e d  a t  Knoxvi l l e  Fe br ua r y 14,

1992.  ( 1992 Te nn.  App.  Le xi s  130) .   Howe ve r ,  i n  or de r  t o  s e e k t o  do

j us t i c e  a nd a voi d f ur t he r  l i t i ga t i on e xpe ns e ,  i f  pos s i bl e ,  we  ha ve

e nde a vor e d t o  s e a r c h t hr ough t he  r e c or d t o  de t e r mi ne  i f  t he r e  a r e

di s put e d f a c t s  r e nde r i ng s umma r y j udgme nt  i na ppr opr i a t e  or

s uf f i c i e nt  undi s put e d f a c t s  t o e nt i t l e  t he  de f e nda nt  t o  a  j udgme nt

a s  a  ma t t e r  of  l a w.

Af t e r  our  s e a r c h of  t he  r e c or d,  we  a r e  not  pe r s ua de d t ha t  t hi s

i s  a n a ppr opr i a t e  c a s e  f or  s umma r y j udgme nt  e xc e pt  on t he  i s s ue  of

vi c a r i ous  l i a bi l i t y.

COURT COSTS

The  l a s t  i s s ue  pr e s e nt e d by t he  a ppe l l a nt s  c onc e r ns  t he

f a i l ur e  of  t he  t r i a l  c our t  t o r e l i e ve  t he  pl a i nt i f f s  of  t he  c our t

c os t s  be l ow a s  i ndi ge nt  or  poor  pe r s ons .   The  a ppe l l a nt s  ha ve  c i t e d

us  t o  no a ut hor i t y  r e qui r i ng  t he  c our t  t o  r e l i e ve  a  pa r t y  f r om

c our t  c os t s  be c a us e  of  i ndi ge nc y.   Whi l e  i t  i s  e l e me nt a r y t ha t  a n

i ndi ge nt  pe r s on ma y pr oc e e d wi t hout  bond upon a  f i ndi ng by t he
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c our t  t ha t  t he  pe r s on i s  i ndi ge nt ,  t h i s  i s  not  t o  s a y t ha t  s uc h a n

i ndi ge nt  pe r s on i s  r e l i e ve d of  hi s  or  he r  obl i ga t i ons  t o  pa y c os t s

i nc ur r e d i n  t he  pr os e c ut i on of  a n a c t i on.   I n  a ny e ve nt ,  t he

a s s e s s me nt  of  c os t s  i s  i n  t he  s ound di s c r e t i on of  t he  t r i a l  c our t

a nd wi l l  not  be  di s t ur be d on a ppe a l  a bs e nt  a  s howi ng of  a n a bus e  of

di s c r e t i on.   The  Supr e me  Cour t  i n  Le wi s  v .  Bowe r s ,  392 S. W. 2d 819

( Te nn.  1965)  pr onounc e d t he  f ol l owi ng r ul e :

Conc e r ni ng c os t s ,  we  ha ve  pr e vi ous l y he l d t ha t  s i nc e
t he  t a xa t i on  t he r e of  i s  di s c r e t i ona r y wi t h t he  l owe r
c our t s ,  we  a r e  una bl e  t o  r e vi e w t he i r  a c t i on e xc e pt  unde r
ve r y e xt r a or di na r y c i r c ums t a nc e s .  St a t e  e x r e l .  Wi l s on v.
Bus h,  141 Te nn.  229,  235,  208 S. W.  607 ( 1918) .  Thus ,
s i nc e  c os t s  of  c our t  a r e  a  di s c r e t i ona r y ma t t e r  f or  t he
c our t  t ha t  t r i e s  t he  c a s e  t o  de t e r mi ne  a nd r e vi e wa bl e
he r e  onl y f or  ma ni f e s t  a bus e ,  i t  f ol l ows  t ha t  we  a r e  not
i n a  pos i t i on i n t hi s  c a s e  t o c ons i de r  t he  ma t t e r ,  t he r e
be i ng no ma ni f e s t  a bus e  of  di s c r e t i on be l ow.  . . .  Me r e l y
be c a us e  t hi s  c a us e  wa s  br ought  unde r  t he  pa upe r ' s  oa t h
doe s  not  r e nde r  t hi s  a n e xt r a or di na r y ma t t e r .  

Le wi s ,  s upr a  a t  pa ge  823.
Se e  a l s o T. R. C. P.  Rul e  54. 04

We  f i nd no me r i t  i n t hi s  i s s ue .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n  gr a nt i ng s umma r y

j udgme nt  i n  t he  Robe r t s  Ca s e .   We  a f f i r m t he  j udgme nt  of  t he  c our t

on t he  i s s ue s  r e l a t i ng t o  i mpos i ng s a nc t i ons  f or  f a i l ur e  t o  a dmi t

t he  gove r nme nt a l  s t a t us  of  t he  hos pi t a l  a nd i n  r e f us i ng t o  c ompe l

di s c ove r y r e l a t i ng t o t he  r e l a t i ons hi p of  t he  hos pi t a l  t o  ot he r

e nt i t i e s .   I n  t he  Wi s dom c a s e ,  we  a f f i r m t he  j udgme nt  of  t he  t r i a l

c our t  s us t a i ni ng t he  mot i on f or  s umma r y j udgme nt  on t he  i s s ue  of
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vi c a r i ous  l i a bi l i t y .   We  r e ve r s e  t he  j udgme nt  of  t he  c our t ,

howe ve r ,  i n  gr a nt i ng s umma r y j udgme nt  on t he  i s s ue s  r e l a t i ng t o

i nde pe nde nt  ne gl i ge nc e  on t he  pa r t  of  t he  hos pi t a l .

Cos t s  a r e  a s s e s s e d e qua l l y  be t we e n t he  pl a i nt i f f s  a nd  t he

de f e nda nt .   Thi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  s uc h

ot he r  a nd f ur t he r  a c t i on a s  ma y be  ne c e s s a r y.

                               ________________________________
                               Don T.  Mc Mur r a y,  J udge

CONCUR:

_______________________________
Cha r l e s  D.  Sus a no,  J r . ,  J udge

_______________________________
Wi l l i a m H.  I nma n,  Se ni or  J udge



   I N THE COURT OF APPEALS

MARI LYN SUE ROBERTS a nd J OYCE L. ) BLOUNT CI RCUI T
WI SDOM,                          ) C. A.  NO.  03A01- 9607- CV- 00243
                                )
          Pl a i nt i f f s - Appe l l a nt s  )
                                )
                                )
                                )
                                )
                                )
vs .                              ) HON.  W.  DALE YOUNG
                                ) J UDGE
                                )
                                )
                                )
                                )
                                )
BLOUNT MEMORI AL HOSPI TAL        ) AFFI RMED I N PART,  REVERSED
                                )   I N PART AND REMANDED
          De f e nda nt - Appe l l e e     )

ORDER

Thi s  a ppe a l  c a me  on t o  be  he a r d upon t he  r e c or d f r om t he

Ci r c ui t  Cour t  of  Bl ount  Count y,  br i e f s  a nd a r gume nt  of  c ouns e l .

Upon c ons i de r a t i on t he r e of ,  t hi s  Cour t  i s  of  t he  opi ni on t ha t  t he r e

wa s  s ome  r e ve r s i bl e  e r r or s  i n  t he  t r i a l  c our t .

We  a f f i r m t he  j udgme nt  of  t he  t r i a l  c our t  i n  gr a nt i ng s umma r y

j udgme nt  i n  t he  Robe r t s  Ca s e .   We  a f f i r m t he  j udgme nt  of  t he  c our t

on t he  i s s ue s  r e l a t i ng t o  i mpos i ng s a nc t i ons  f or  f a i l ur e  t o  a dmi t

t he  gove r nme nt a l  s t a t us  of  t he  hos pi t a l  a nd i n  r e f us i ng t o  c ompe l

di s c ove r y r e l a t i ng t o  t he  r e l a t i ons hi p of  t he  hos pi t a l  t o ot he r

e nt i t i e s .   I n  t he  Wi s dom c a s e ,  we  a f f i r m t he  j udgme nt  of  t he  t r i a l



c our t  s us t a i ni ng t he  mot i on f or  s umma r y j udgme nt  on t he  i s s ue  of

vi c a r i ous  l i a bi l i t y .   We  r e ve r s e  t he  j udgme nt  of  t he  c our t ,

howe ve r ,  i n  gr a nt i ng s umma r y j udgme nt  on t he  i s s ue s  r e l a t i ng t o

i nde pe nde nt  ne gl i ge nc e  on t he  pa r t  of  t he  hos pi t a l .

Cos t s  a r e  a s s e s s e d e qua l l y  be t we e n t he  pl a i nt i f f s  a nd t he

de f e nda nt .   Thi s  c a us e  i s  r e ma nde d t o  t he  t r i a l  c our t  f or  s uc h

ot he r  a nd f ur t he r  a c t i on a s  ma y be  ne c e s s a r y.

                                PER CURI AM


